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Abstract: The debate over futility is not new nor is it settled. There is a growing consensus that stakeholders should focus
less on defining the concept and more on establishing a process-based approach to clinical decisions that involve futility
determinations. Notwithstanding this consensus, two questions remain. One question pertains to whether unilateral
decisions should still be made despite a due process; the second question relates to the ethical aspects of a process-based
approach. The former question has been the subject of much of the debate to date; the latter question is the subject of this
essay. More specifically, what are the substantive ethical aspects of a process-based approach to clinical decisions involving
a futility determination? Ethical aspects of a process-based approach to decision-making based on futility judgments involve
two major substantive issues: futility and authority. By clarifying futility correlative to specific goals as well as authority
and its corresponding powers, an ethical process-based approach will anchor decision-making around specific goals and will
scope each stakeholder’s responsibility in the process.
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INTRODUCTION

The debate over futility is not new nor is it settled. There is no consensus on what the term should mean. However, there is a
growing consensus that stakeholders should focus less on defining the concept and more on establishing a process-based approach
to clinical decisions that involve futility determinations. For example, the American Medical Association (AMA) guidelines on
medical futility and the Texas Advance Directives Act reflect this emerging consensus toward a process-based mechanism.'
Notwithstanding this consensus, two questions remain. One question pertains to whether unilateral decisions should still be made
despite a due process; the second question relates to the ethical aspects of a process-based approach. The former question has been
the subject of much of the debate to date;? the latter question is the subject of this essay. More specifically, what are the ethical
aspects of a process-based approach to clinical decisions involving a futility determination??

! Council on Ethical and Judicial Affairs, American Medical Association, “Medical Futility in End-of-Life Care,” Journal of the American
Medical Association 281 (1999) :937-941; and Texas Health and Safety Code §166.046 (a) (Vernon Supp. 2002)
http://tlo2.tc.state.tx.us/statutes/docs/HS/content/htm/hs.002.00.00016..., accessed October 15, 2007. See also, Robert L. Fine and Thomas Wm.
Mayo, “Resolution of Futility by Due Process: Early Experience with the Texas Advance Directives Act,” Annals of Internal Medicine, 2003,
138:743-746.

? Stuart J. Younger, “Medical Futility,” in Encyclopedia of Bioethics Volume 3, ed. Stephen Post, 3rd ed. (New York, NY: Macmillan Reference
USA, 2004), 1718-1721.

* Before answering this question, I must acknowledge several presuppositions that inform the following reflections. First, futility will be an on-
going issue in health care; there will always be differences in goals and judgments of value. As new technologies enter the arena, the alignment of
means to ends must be readjusted to accommodate the new knowledge and technology. Second, objective morality exists and it is knowable,
albeit imperfectly. Hence, an ‘ethics facilitation’ approach informs any process-based approach as a method of discovering the right reason and
action (cf. American Society for Bioethics and Humanities, Core Competencies for Health Care Ethics Consultation (Glenview, IL: American
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Ethical aspects of a process-based approach to decision-making based on futility judgments involve two major substantive
issues: futility and authority. By clarifying futility correlative to specific goals as well as authority and its corresponding powers, an
ethical process-based approach will anchor decision-making around specific goals and will scope each stakeholder’s responsibility
in the process. In exploring these substantive issues, I will pursue the following objectives: to analyze four descriptions of a process-
based approach, to explore the meaning and function of various concepts of futility, to identify the authorities and powers operative
in clinical decision-making (regarding futile treatment decisions); and to conclude with a description of a process-based approach
to clinical decision-making involving futility determinations.

PROCESS-BASED APPROACHES

As mentioned, the consensus has shifted from trying to define futility to elaborating a process-based approach to decisions
involving futility judgments. The purpose of this section is to describe six features of such processes and to suggest opportunities
where ethical reflection could benefit such processes.* To begin, each process is inclusive in its communication, which aims at
appropriate participation in the decision-making process. Two, each process acknowledges a lack of a universal definition of futility,
yet a state or an institution can implement a socially conditioned, operational definition of futility (e.g., for the purposes of the
policy). States and institutions recognize social consensus and community standards as ways to legitimately address the ambiguity
in defining futility. Three, each process suggests that the role of ethics committees is to provide an opportunity for added reflection
and robust participation beyond the bedside.” Four, each process invokes time parameters that catalyze decision-making and
implementation so the issues do not linger indefinitely. Five, each institutional process appropriates legal parameters in state law
governing end-of-life decision-making. The Texas law gives physicians legal immunity for both civil and criminal charges.® Finally,
commentators note that health care decisions based on futility judgments are compatible, in principle, with the Catholic tradition.”
Here, commentators connect the ordinary-extraordinary distinction (with correlative obligations of patients and physicians) to
end-of-life decisions involving futility judgments.

Reflection on these features reveals several opportunities for ethical reflection. First, though some policies may define or
relativize futility in specific circumstances, the policies seem to link futility inadequately to the specific goals of each case. According
to the descriptions, providers are to give reasons justifying the judgment of futility (often such reasons are required to be in writing).
Are these reasons meaningfully connected with the goals of the medical treatment(s) or the overall care plan? Have those goals
been sufficiently discussed throughout the course of the patient’s care? In addition, the discussions on futility may conflate the

Society for Bioethics and Humanities, 1998). In other words, the goal of the process is not pure consensus, but a consensus grounded in an
understanding of the objective good(s). Third, the morally relevant features of the human person (i.e., moral anthropology) include an order of
goods (or needs, ordo bonorum) and an order of charity (others’ goods/needs, ordo caritatis) that one ought to consider together (Stephen Happel
and James J. Walter, Conversion and Discipleship: A Christian Foundation for Ethics and Doctrine (Philadelphia, PA: Fortress Press, 1986), 38-42.
That is, the pursuit of an individual’s goods (ordo bonorum) is (and should be) conditioned by the fulfillment of others’ needs (ordo caritatis). (In
addition to being structural aspects of the common good, this is also a way to see the connection between [a] the non-beneficence of a particular
treatment (perhaps futile treatment) and [b] the stewardship of resources that is not rationing but promotes social justice as distributive justice
based on need.) Fourth, biomedical technology is not value-neutral, but serves the interests of the institutions that use it as an instrument of
power (Ian Barbour, Ethics in an Age of Technology: The Gifford Lectures 1990-1991 (San Francisco, CA: Harper San Francisco, 1993), 3-25. Fifth,
medicine is a practice oriented to internal goods that are discoverable and knowable, albeit in a culturally- and historically-mediated way (Robert
J. Walter, “Medicine’s Goals and the Prophetic Tradition,” Health Progress 87/5 (2006),
http://www.chausa.org/Pub/MainNav/News/HP/Archive/2006/09SeptOct/Article..., accessed October 15, 2007. Therefore, the practice of
medicine is not value-neutral; and medical judgments are value-laden.

" Four sources inform these reflections: the American Medical Association’s guidelines on medical futility, the Texas Advance Directives Act,
the development of a futility policy at a hospital in Hawaii, and the medical futility policy at a medical center in Pennsylvania. See: Council on
Ethical and Judicial Affairs; Fine and Mayo; S.Y. Tan, Bradley Chun, and Edward Kim, “Creating a Medical Futility Policy,” Health Progress 84/4
(2003), http://www.chausa.org/Pub/MainNav/News/HP/Archive/2003/07]ulAug/Articles..., accessed October 15, 2007; and Peter A. Clark and
Catherine M. Mikus, “Time for a Formalized Medical Futility Policy,” Health Progress 81/4 (2000),
http://www.chausa.org/Pub/MainNav/News/HP/Archive/2000/07Jul Aug/Articles/Features/HP0007F.htm, accessed October 15, 2007. See also,
Ron Hamel and Michael R. Panicola, “Are Futility Policies the Answer?” Health Progress 84/4 (2003):
http://www.chausa.org/Pub/MainNav/News/HP/Archive/2003/07Jul Aug/Articles/HP0307k.htm, accessed October 15, 2007.

> The process in Pennsylvania includes an interdisciplinary review board for value-added reflection, too. See Clark and Mikus.

¢ Fine and Mayo 744. Spielman notes the influence of the law on decision-making outside a legal context: though cases may never go to court,
the threat of legal action and the knowledge of “bargaining endowments” suggest that the process may be skewed toward the party that has greater
endowments or even “bargaining power.” See: Bethany Spielman, “Bargaining about Futility,” Journal of Law, Medicine & Ethics 23 (1995):136-
142.

7 For example, see Clark and Mikus.

JHEA, Vol.1 | No. 2 (Fall/Winter 2015) 2



fact-value distinction,® are potentially vague regarding goals (and might fail to distinguish between effects and benefits), and are
(therefore) likely ambiguous regarding futility. Thus, these discussions need anchoring points in order to be practical and
meaningful. Second, arbitration and negotiation’ models are not likely to be fruitful when they confuse authority and power. On
the one hand, the processes reflect attempts to negotiate the meaning of futility (and therefore the decision to forego or withdraw
treatment). On the other hand, they also express a last resort to arbitration (institutional or judicial) to settle the dispute. Here,
the authority that physicians and patients purport to negotiate is authority as control (i.e., force of will or expertise). This obscures
two sets of ideas: (a) the different kinds of authority that might be operative in the physician-patient relationship and (b) that
authority is power.!" In this way, the bargaining zones in process-based futility decisions are likely to be negative bargaining zones:
neither party will find sufficient or acceptable terms. One needs to distinguish the different domains of power between physicians
(the power to heal) and patients (the power to self-actualize); this difference is significant for how one understands the power to
heal with biomedical technology (instruments of that power). Thus, futility cases are not disputes over authority per se, but they
are disputes regarding the power to control biomedical technology without appropriate authority over it. Likewise, the ascription
of healing power to patient’s self-actualization (i.e., through absolutizing patient autonomy) medicalizes healing beyond the
physician’s authority. This reflects a failure to heal the person integrally and adequately considered.!’ Processes that fail to reach
mutual decisions based on futility reflect bilateral failures to engage effectively in healing the whole person in his or her totality.
This means that while physicians’ authority seeks the medical good and the ultimate telos of medicine (i.e., the good of the patient),
the pursuit of the medical good has to be conditioned by the other goods authoritatively known and pursued by the patient (or his
or her surrogate decision-maker).'?

FUTILITY

The first substantive element to a process-based approach is the concept of futility itself. The intent of this section is to describe
alternative conceptions in a way that shapes the conditions of a due process to futility-based decisions. That is, specifying different
kinds of futility will provide anchors to the discussion in the decision-making process. To begin, any approach to futility-based
decisions needs to recognize the formal conditions of futility. While this is the most general and often the most easily agreed upon,
current practice often does not integrate these formal conditions.'® Slosar writes: “the concept of futility is relevant when three
formal conditions are met: 1) there is a goal; 2) there is an action aimed at achieving the goal; and, 3) there is virtual certainty that
the action will fail in attaining the goal in question.”* In this sense, futility is fundamentally a teleological concept wherein one is
never able to reach the telos. One can understand the teleology of futility in two different ways: empirically and morally."” One
concept of futility recognizes an agent’s intent in the goal whereas the other concept recognizes that an end may be independent of
an intended goal. Commentators [sometimes implicitly] acknowledge this difference by distinguishing effects and benefits.'¢

# Solomon points out that the problems may not be the fact-value distinction itself as it might be problems emerging from sharing values and
values-based judgments. See: Mildred Z. Solomon, “How Physicians Talk about Futility: Making Words Mean Too Many Things,” Journal of
Law, Medicine & Ethics 21/ 2 (2003): 231-237.

® For example, see Leigh L. Thompson, The Mind and Heart of the Negotiator, 2™ ed. (Upper Saddle River, NJ: Prentice Hall, 2001).

' For an interesting reflection on power, see Kathryn A. Koch, Bruce W. Meyers, and Stephen Sandroni, “Analysis of Power in Medical
Decision-Making: An Argument for Physician Autonomy,” Journal of Law, Medicine & Health Care 20/4 (1992): 320-326.

' This is the personalist criterion developed by Louis Janssens, which seeks to consider moral dilemmas in light of all of the morally relevant
features of the human person.

12 For example, the patient’s concept of quality of life. See: James J. Walter, “The Meaning and Validity of Quality of Life Judgments in
Contemporary Roman Catholic Medical Ethics,” in James J. Walter and Thomas A. Shannon, Contemporary Issues in Bioethics: A Catholic
Perspective (Lanham, MD: Rowman & Littlfield, 2005), 209-221.

1 James Walter, “Medical Futility—an Ethical Issue for Clinicians and Patients,” Practical Bioethics: Clinical and Organizational Ethics,
Summer 2005, 1 (3): 6: “The English word “futility” comes from the Latin futilis, which means “leaky.” As Lawrence Schneiderman and others
claim, according to the Oxford English Dictionary, “a futile action is leaky, and hence untrustworthy, vain, failing of the desired end through
some intrinsic defect.” Like the mythological daughters of Danaus who attempted to draw water with leaky sieves, a futile action is any action that
cannot achieve its proper goal no matter how many times it is repeated.” Cf. Lawrence J. Schneiderman, Nancy S. Jecker, and Albert R. Jonsen,
“Medical Futility: Its Meaning and Ethical Implications,” Annals of Internal Medicine 112 (1990): 950.

" John Paul Slosar, “Medical Futility in the Post-Modern Context,” HEC Forum 19/1 (2007): 68.

'* For a discussion of the different concepts of teleology, which includes a description of different kinds of empirical teleology, see Ernst Mayr,
Toward a New Philosophy of Biology: Observations of an Evolutionist (Cambridge, MA: Harvard University Press, 1988), 38-66.

167, Walter, 6-7.
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Nevertheless, in order for futility to be meaningful and practical, one needs to specify the material conditions of futility.'” . Walter
states:

It is important to note at the outset that nothing is said to be “futile” unless it is judged to be so in relation to some type of goal. Thus,
nothing is futile in the abstract, but a proposed medical intervention can become futile when it is determined that its goal cannot be achieved,
no matter how many times the intervention is repeated.”®

As one moves from the formal conditions to alternative material definitions of futility in the clinical setting, agreement becomes
increasingly difficult. Slosar writes:

A review of the literature reveals that there have been and still are at least four main definitions of medical futility competing for general
acceptance: 1) physiological futility, in which the goal of the intervention is the somatic effect of the intervention (e.g., the return of
spontaneous respiration and circulation is the physiologic goal of CPR); 2) imminent demise futility, in which the physiologic effect is
achieved, but does not result in a significant duration of survival; 3) lethal condition futility, in which the patient survives for some period
of time as a result of the treatment, but will die in the not too distant future; and, 4) qualitative futility, in which the patient survives, but
with an “unacceptably” poor quality of life.”

Nevertheless, two problems persist in determining the material conditions of futility: different goals and different epistemic criteria
for knowing whether they will be or should be achieved. Generally, the different intended goals operative in a dispute over futile
treatment are both moral in the sense that medicine is a moral practice grounded in the medical good of the patient (e.g., informing
a physician’s goal) and that a patient’s personal life is lived in the pursuit of goods or values, including but not limited to the medical
good (e.g., informing a patient’s goal).’ J. Walter states:

Two types of goals are almost always involved in medical decision making. First, the caregiver will have in mind a clinical goal that he or
she will seek to achieve on behalf of the patient. But some clarity is needed here. Physicians may seek to produce a “medical effect” rather
than a “medical benefit” for the patient, and these are not always the same thing.*!

Later, he continues: “The patient’s personal goal, the second type of goal in most clinical encounters, may or may not be the same
as the physician’s clinical goal. The patient’s goal may be a quality-of-life judgment about the life he or she will have if the caregiver
intervenes with medical technology.”?

While the goal of the physician may be to benefit the patient (not merely producing medical effects), that goal may not support
the patient’s personal goals. Following Pellegrino’s account of the telos of medicine, Robert Walter identifies the ultimate end of
medicine to be “serving the best interest of the patient through some action that promotes his or her right and good healing. All
other ends or goods of medicine (intermediary ends or goods) are aimed toward this telos.”? R. Walter cites four goods internal to
the practice of medicine: the medical good, the patient-preference good, the autonomy good, and the ‘Tast resort’ good. R. Walter

writes:

This is the use of medicine’s scientific and technological knowledge to cure, contain, ameliorate, or prevent illness. It is the judicious
application of this knowledge determined in the clinical situation by “medical indications” (which Pellegrino defines as “a statement of those
clinical characteristics that make the application of given therapeutic modality worthwhile in certain classes of patients”).”!

In addition, there are different epistemic criteria involved, which influence the moral quality of the choice. Here, an evidence-based
conception of empirical realities refers to physiological futility (for example); and an evidence-based conception of moral realities
refers to patient preferences, quality of life, etc.”> The moral relevance of this second difference centers on the degree of certitude
one has for each goal: medical (per the physician) and personal (per the patient).

17 Slosar, 76-79.

187, Walter, 6.

¥ Slosar, 68. Cf. Baruch Brody and Amir Halevy, “Is futility a futile concept?” Journal of Medicine and Philosophy 20/2 (1995): 123-144.

' R. Walter.

27 Walter, 6.

2 Ibid., 7.

# R. Walter.

' Ibid., see also, Edmund Pellegrino, “Health Care: A Vocation to Justice and Love,” in The Professions in Ethical Context: Vocations to Justice
and Love, Ed. Francis A. Eigo (Villanova, PA: Villanova University Press, 1986), 106.

» Thus, in the bioethics field, two models have emerged relative to surrogate decision-making; substituted judgment and best interests.
Likewise, three standards have also emerged: the pure objective, the limited objective, and the subjective standards, all of which attempt to deal
with the epistemic criteria upon which one bases a decision for medical treatments and planning on behalf of the patient. Cf. In re Conroy, 486
A.2d 1209, 1232 (New Jersey. 1985).
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Based on the different teleological understandings mentioned above, one can distinguish between empirical futility and moral
futility.?® Empirical futility is a descriptive account of a phenomenon (or series of phenomena) that does not achieve a particular
end. Moral futility is a prescriptive account of a phenomenon (or series of phenomena) that does not achieve an intended end.
Based on the different goods mentioned above, one can distinguish two kinds of moral futility: medical futility and integrative
futility. On the one hand, medical futility obtains when a treatment (or series of treatments) do not achieve the intended medical
good for the patient. On the other hand, integrative futility obtains when a treatment (or series of treatments) do not serve the
good of the patient. In other words, integrative futility occurs when the patient does not benefit in his or her totality.”

There are interesting epistemological questions in these descriptions that have moral relevance. In short, a question is the
degree of certitude one must have in order to ‘know’ that a treatment is futile. One can frame this epistemological question in an
account clinical judgment.?® Furthermore, one recognizes that within a physician’s clinical judgment the distinction between moral
and absolute certitude is important relative to the corresponding normative questions of culpability and responsibility (e.g.,
praiseworthiness and blameworthiness). In other words, with all its problems, what remains in effect is an evidence-based approach
to empirical futility, which informs (though does not determine) medical and integrative futility judgments.

Arguably, the primary purpose of futility determinations is to justify authority for unilateral decisions to forego or withdraw
treatment. As a consequence, futility-based decisions may mask and distort discourse over the goals of treatment, which may be a
more fruitful purpose than legitimizing unilateral decisions. Nevertheless, futility remains an a posteriori judgment relative to
mutually recognized goals, which may implicitly embrace the notions of empirical and moral futility. Moreover, the struggle over
authority is arguably misplaced: it equivocates the concept of authority as control and the distinction between authority and power.
Physicians and other providers (including health care institutions) invoke futility determinations in an effort to limit (forego or
withdraw) medical treatment (typically without adequate communication). In this sense, this is a power struggle over the use of
biomedical technology that is obscured by the struggle over appropriate authority to make such decisions.

AUTHORITY

The second substantive element of a process-based approach to decisions involving futile treatment is authority. Throughout the
debate over futility, there has been resistance to physician authority in light of the history of paternalism. Robert Veatch critiqued
paternalism as exercising the fallacious “generalization of expertise” wherein physicians presume to know what is best for their
patients by virtue of their medical expertise.”? This “generalization of expertise” confuses the medical good described by R. Walter,
Pellegrino and others, with the personal goods of individual patients.* Slosar also sees the legitimate authority of physicians, but
recognizes the difficulty of describing such authority in the post-modern context.>! For Slosar, qualitative futility judgments fail
for the same reasons modern moral theory fails: there has been a fragmentation of value, which also gives rise to “various
conceptions of moral rationality.”** Nevertheless, does the fragmentation of value and the “various conceptions of moral rationality”

% Moreover, one may ask how these conceptions correlate with other concepts of futility in the bioethics literature (e.g., Schneiderman, et al.,

and Brody and Halevy). For example, these categories reflect the two concepts of futility described by Schneiderman et al.: quantitative and
qualitative futility. One finds that quantitative futility approximates empirical futility. (I recognize that there is an additional component here—
an epistemological one—relative to the degree of certitude required to consider something futile. This is a separate, but equally important,
element to the determination of futility. However, this phenomenological account, while recognizing the epistemological limitations herein, can
stand on its own so long as the epistemological question is addressed.) One finds elements of qualitative futility in both medical futility and
integrative futility by virtue of the role that goods play in determining the relative ends sought (i.e., goals). That is, medical futility is not value-
neutral; rather, because medicine is a moral practice (aimed at internal goods), not being able to realize the medical good of the patient is a kind of
qualitative futility. Of course, not achieving the integrative good of the patient (benefiting the patient as a whole) is also qualitatively futile. One
might consider empirical futility to obtain either when (1) a treatment is empirically futile if it does not achieve the intended physiological effect
or (2) a curative treatment is empirically futile if it does not reverse the underlying patho-physiological process for which the treatment is
medically indicated.

7 These categories are not mutually exclusive. A treatment that is empirically futile, however, will be medically and integratively futile;
therefore, it is non-beneficial. A treatment that is not empirically futile (i.e., it ‘works’ in a strict, phenomenological sense) may or may not be
medically futile or integratively futile: it still may be beneficial in some way.

# See Edmund D. Pellegrino and David C. Thomasma, A Philosophical Basis of Medical Practice: Toward a Philosophy and Ethic of the Healing
Professions (New York, NY: Oxford University Press, 1981), 119-152.

» Robert Veatch, “The Generalization of Expertise,” Hastings Center Studies 1 (1973) (2, Values, Expertise, and Responsibility in the Life
Sciences): 29-40.

% R. Walter.

31 Slosar, 67-82.

2 1bid., 70-71.
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require one to abandon the concept of futility altogether? Does this mean that there is no such thing as physician authority (or
patient authority)? For Slosar, futility retains conceptual significance, but it has little practical import.** While there may be a
fragmentation of value, this does not undermine a process-based approach to futility determinations that acknowledge physician
and patient authority.

Daniel Sulmasy identifies three conceptions of authority: authority as control, as expertise, and as warrant.** First, he describes
authority as control: “The most typical meaning of authority refers to force of will or the ability of one person to control another’s
thoughts, words, or deeds... To be in authority is to have control.” Second, Sulmasy explains authority as expertise; here, the term
is “frequently used when referring to knowledge, skills, precedents, and conclusive statements... To be an authority is to possess
knowledge and skills superior to others, often rendering the others dependent upon the authority for access to some good or service.”
Lastly, Sulmasy expresses authority as warrant: “A less common but by no means archaic use of the word refers either to the freedom
granted by one who is in control, or to actions carried out with conviction... To act with authority is to act in the freedom granted
by someone else or to act with an apparent sense of legitimacy or conviction.”*

For Sulmasy, a physician’s authority is an authority as warrant based in the physician-patient relationship. The ‘authority as
control’ concept dominates contemporary philosophical discussions, yet for Sulmasy it is ultimately an inadequate conception of
authority in the physician-patient relationship. When one conceives of authority as control, conflicts with autonomy naturally
arise.*® Ultimately, Sulmasy argues that the ‘authority as control’ model is inadequate for the physician-patient relationship for
anthropological reasons (the primary human drive is not control over others, but to be in loving relationships with others),
metaethical reasons (the control model “assumes that all moral truth in medicine resides in the subjectivity of the autonomous
individual,” there is no objective moral truth), and normative reasons relative to the practice of medicine (medicine is a practice,
which is not a form of political or organizational power, but oriented toward particular goods—it is “inherently prescriptive”).
Sulmasy concludes:

...Iam now convinced that the model so constrains the rich reality of the doctor-patient relationship that it is inadequate. A solution is not
to be sought by accepting the basic correctness of the model and merely suggesting a shift from “unquestioning acceptance of physician
authority, as embodied in the Parsonian model” to a “more egalitarian bargaining” state. The problem lies with the Hobbesian assumptions
of the sociological model itself.*’

Instead of seeing physician authority as control, Sulmasy argues that a physician’s authority is an authority as warrant. In
demonstrating a physician’s authority as warrant, Sulmasy draws upon the New Testament’s terms exousia and dynamis (authority
and power, respectively). In particular, Sulmasy notes the use of these terms:

When Jesus sent his disciples out into the world, he gave them “power and authority to overcome all demons and to cure diseases. He sent
them forth to proclaim the reign of God and heal the afflicted” [Lk. 9:1-2; cf. Mt. 10:1 and Mk. 3:15]. In this passage it is important to note
that Luke attributes to Jesus a distinction between the power that heals (dynamis in the Greek) from the authority (exousia) to heal. This
is a distinction which is made with remarkable consistency throughout the writings of the New Testament. In making this distinction, it

would seem that Scripture is suggesting that neither force of will nor the power of expertise is at issue in a discussion of authority to heal.”’

Sulmasy mentions a few important elements to the New Testament uses of exousia and dynamis. First, there is a distinction between
power and authority to heal. Through this distinction, one can see that to heal with authority is not the same as an ability to heal—

¥ Ibid., 79.

* Daniel P. Sulmasy, “Exousia: Healing with Authority in the Christian Tradition,” in On Moral Medicine: Theological Perspectives in Medical
Ethics, eds. Stephen E. Lammers and Allen Verhey, 2™ ed. (Grand Rapids, MI: William B. Ferdmans, 1998), 756-771. Sulmasy’s essay is also in
Gerald P. McKenny and Jonathan Sande, eds., Theological Analyses of the Clinical Encounter (Dordrecht: Kluwer Academic Publishers, 1994), 85-
104.

% Sulmasy, 756-757.

% Ibid., 758: “The key to understanding authority in contemporary political philosophy is to be aware of its Hobbesian/Lockean roots. Power,
considered as the ability to control and be free from control of others, is the implicit assumption which dominates contemporary discussions of
authority. Friedman, for instance, suggests that whether one considers authority as the ability to rule or influence (in authority), or the ability to
inspire belief (an authority), it is always control which is at issue. He argues that one must surrender control by surrendering private judgment
either in obeying a command or in accepting a premise on authority. Similarly, Raz admits that the contemporary notion of authority comes
from a coercive concept of law. However, he suggests that authority be thought primarily as a moral right to impose a duty, and only secondarily
as a right to coerce others into compliance with these duties. But his bottom line is coercion, and the moral right to impose a duty must still be
understood as control. Therefore, in contemporary political philosophy, authority is inevitably seen in conflict with autonomy.”

7 Tbid., 760.

* Ibid., 761.

*Ibid., 763.

0 Ibid.
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or the ability to exercise power in healing. Second, dynamis is the power to heal. “Dynamis is power for, not power over, others.”!
This is important for two reasons: the power is other-oriented and the power is bound up with the warrant to heal. That is, when
one heals with authority, one exercises the power to heal for others: he or she heals them. Third, exousia is an ‘authority as warrant’
that (a) presupposes dynamis and (b) while not a virtue exousia is oriented toward a telos. Sulmasy writes:

Exousia presumes dynamis, but not vice-versa. In Greek usage exousia was an illusion if not backed by real dynamis. Exousia meant “the
warrant or the right to do something”. Thus, exousia is really closest in meaning to the third definition of authority set forth at the beginning
of this essay.

Sulmasy notes that while exousia is not a virtue itself, it is an orientation to virtue and a telos.*?
If this telos is the good of the patient, and the good of the patient that physicians have power to pursue is an intermediary good (i.e.,
the medical good); then, when this telos is no longer in reach by the power to heal, medicine has reached its end based on its own
reason for being.®* Does this also mean that when physicians lose the power to heal, patients can no longer demand of them an
authoritative practice of medicine?

Sulmasy links exousia with the practice of medicine. He writes:

To practice medicine with exousia is to ordain one’s practice to the good of the patient and to ordain one’s practice for the good of the patient
to the glory of God. In this way, the dynamis to heal, which is already given in nature and in human reason, not only becomes actual but
has a context and an ultimate orientation, emerging from God and leading back to God. Exousia therefore demands the virtues of practice:
wisdom, equanimity, selflessness, trustworthiness, concern, and fidelity."!

A physician practices medicine with authority when he or she organizes his or her practice toward the good of the patient.
Furthermore, when the physician exercises a power to heal, the virtuous physician directs such power toward the total good of the
patient. What kind of power to heal does the physician have? Physicians and patients have qualitatively different authorities. On
the one hand, physicians have the authority to heal as a warrant to heal. This authority presumes the power to heal via biomedical
technology. This authority and power are other-oriented; one finds their true meaning in promoting the good of the patient,
especially seeking the medical good. On the other hand, patients have the authority to self-actualize as control to pursue life’s values
necessary for human fulfillment. This is one understanding of personal autonomy and freedom that providers seek to respect by
in informed consent procedures. This ‘control’ is neither control over others by force of will nor—like the physician’s authority—
other-oriented; this authority is over self-control.*® In illness, authority is threatened indirectly, but it is not destroyed. However,
the patient’s personal power to seek the goods necessary for fulfillment is radically threatened; the power to pursue the goods that
fulfill human needs requires external assistance. Since, medical goods fulfill vital needs, patients enter into healing relationships
with physicians in order to seek those goods. In this sense, futility cannot be about disputes over authority: (1) physicians and
patients have qualitatively different authorities and (2) their powers intersect when a patient seeks the healing power of the
physician. In these ways, futility disputes are never truly about authority, but they are about the quality of the power to heal a
physician has at his or her disposal.

As mentioned above, the medical good is dependent upon medical knowledge and skill, but the medical good was only one of
four intermediary goods subsumed under the ultimate telos of medicine: the good of the patient. How then, ought one to reconcile
the authority of a physician with the freedom of the patient? Sulmasy argues:

Exousia implies that authority is an assertion of the other in freedom. It is not mere dynamis, which is really indifferent to the will of the
other, nor is it a coercive use of power, which is the assertion of personal will against the will of the other. Exousia is authority which

' Ibid., 763.

2 Ibid., 764: “Exousia is an orientation to a telos. It is the recognition of the telos and the subordination of all related activities to the telos. As
such, exousia is both orientation to virtue and the possibility of virtue. Without a telos, there is no virtue. To speak of virtue is to presume the
authority of an excellence towards which virtuous activities are oriented. Virtue demands the recognition of authority. And, once one
acknowledges an authentic telos, one’s actions are expected to be virtuous.

3 Cf. J. Walter 2005, 218.

" Sulmasy, 764.

> Happel and Walter, 38-42. Others’ pursuits of goods necessary for human fulfillment (following an order of charity, ordo caritatis)
conditions an individual’s pursuit of his or her own goods necessary for human fulfillment (following an order of goods, ordo bonorum).
Theologically, the ordines bonorum et caritatis are both relative to the pursuit of the ultimate good, summum bonum, which is communion with
God. Happel and Walter also point out that these goods (and values) contain elements of subjectivity and objectivity. Therefore, one cannot
reduce the pursuit of the goods necessary for human fulfillment to a matter of taste or personal preference—even though the goods may be
culturally, socially, or historically conditioned and shaped.
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addresses human freedom and human reason. Exousia is authority which assumes a mutual orientation toward a tertium quid. Exousia
is always at the service of others and their freedom.”

For Sulmasy, the relationship between exousia and the patient’s freedom is one that recognizes a mutual orientation to the ultimate
telos of medicine and its intermediary goods. Therefore, the overall goal of medicine—the good of the patient in his or her totality—
conditions the pursuit of the medical good.*” This mutual orientation is a mutual recognition of shared goals. If decision-making
is to be successful, then this mutual recognition should be explicit and not presumed.

This understanding futility disputes still leaves open questions about situations when no mutually recognized goals are present.
Here, one could appeal to the physician’s authority as warrant to heal coupled with power to heal. What grounds the physician’s
power to heal? How does a physician concretely exercise this power to heal? If the physician’s authority presumes the power to
heal, then a physician must exercise that power in some way as an embodiment of the practice of medicine. The power to heal, in
essence, is the artful application of biomedical technology* through sound clinical judgment. Here, biomedical technology is an
“instrument of power” in the healing arts. Ian Barbour explains:

...technology is neither inherently good nor inherently evil but is an ambiguous instrument of power whose consequences depend on its
social context. Some technologies seem to be neutral if they can be used for good or evil according to the goals of the users. A knife can be
used for surgery or for murder. An isotope separator can enrich uranium for peaceful nuclear reactors or for aggression with nuclear
weapons. But historical analysis suggests that most technologies are already molded by particular interests and institutional goals.
Technologies are social constructions, and they are seldom neutral because particular purposes are already built into their design.
Alternative purposes would lead to alternative designs. Yet most designs still allow some choice as to how they are deployed.”

Biomedical technology is not value-neutral because the purposes of the healing arts are built-in to the very structure of the
technology (or techniques). Thus, when patients vie for control over the biomedical technologies, demanding—as it were—their
use, they are going beyond the boundary of their freedom and usurping the authority of physicians: they are taking away from
physicians the warrant to heal for themselves.

Medically futile treatments exist when the authority as warrant to heal remains without the power to heal. While physicians
retain their authority, their power is transformed from a positive action (to heal) to an inability, a negative action (not to heal)—
they have lost the power to heal.” Sulmasy writes:

The freedom of exousia is the freedom which comes with liberation from self-preoccupation. It is the freedom which only loving service can
bring. It is also the free acceptance of human nature with all its inherent limits, including death. It is liberation from the punishment of
Sisyphus, condemned to the eternal trial of attempting to make those limits disappear. It is therefore liberation from both the
entrepreneurial approach to medicine often assumed by physicians and the consumerist approach to medicine often assumed by patients.
Because the doctor does not own the authority to heal, the doctor cannot put healing up for sale on the market. Because the patient cannot
purchase immortality, the patient need not expend all his or her human resources on a grandiose death-denying delusion.”"

Likewise, patients and their decision-makers do not have authority (as control) to demand empirically futile treatment because it
will not serve their interests (i.e., their pursuit of values). Hence, physicians do have authority to say, “No,” because there is no
warrant to use empirically futile treatment because it will not heal.

CONCLUSION

There is no consensus on the definition of the term “futility” or even “medical futility.” However, many commentators propose
shifting the burden of the decision from the concept of futility itself to a process that mediates disputes over so-called futile

6 Sulmasy, 766.

7 Ibid.: “The virtuous doctor, then, will practice with exousia, recognizing that healing is authorized by God, who also gives the possibility of
healing in the resources of the earth and in the resourcefulness of human reason and imagination. In the covenant which exists between God and
the healer, the physician must assume the virtues demanded by exousia, placing healing power at the service of others and at the service of their
freedom.

*® Here, [ understand biomedical technology broadly. This includes both concrete machines (e.g., scanners, surgical tools, etc.), chemical
substances (e.g., pharmaceuticals and biopharmaceuticals), as well as medical techniques.

4 Barbour, 15.

%0 This is not necessarily a professional failure on the physician’s part, or— arguably— a social failure on the lack of successful biomedical
technology. Rather, it is a confrontation with the finitude constitutive of humanity. The reader should note that I do not subsume all forms of
healing as medical healing: that would medicalize many different kinds of human problems—spiritual, social, etc. For different ‘ills,” there are
different healing arts.

*! Sulmasy, 766.
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treatment. However, this process often requires some concept of futility and presupposes a conflict over authority in decision-
making. Iargue thatsuch process-based approaches benefit from ethical reflection regarding concepts of futility as well as authority
and power operative in clinical decision-making.”> What is the practical import of these reflections?*® First, stakeholders® should
anchor processes in values-based discussions about goals.> The hope here is that stakeholders can come to a mutual understanding
of the goals before a judgment about futility. Likewise, this might help caregivers and patients shift from a curative paradigm in
choosing treatments to a more palliative one should it be medically and morally appropriate. Another aspect of anchoring the
discussion around goals in an open, values-based discussion is trust wherein the relationship between providers and patients is
strengthened, not threatened.>® Setting up a process around futility suggests that the stakeholders may already be in an antagonistic
position relative to the other. In addition, it might reinforce defensive behavior and combative dispositions.

Second, stakeholders should scope out each one’s responsibility in the decision-making process. This includes the mutual
recognition of the domains of decision-making based on the correlative authorities and power. Hopefully this will result in mutual
respect between the stakeholders. Each stakeholder can then recognize the other’s obligations (cf. the ordinary-extraordinary means
of sustaining life), which includes obligations to provide and to accept treatment as well as obligations to share trustworthy evidence
of the patient’s values (or preferences) and evidence of what the medical good is and how best to achieve that good.”” Both sets of
participants share the evidence not in a purely descriptive way; rather they do so in the context of a values-based discussion.

Finally, physicians and institutions should integrate the following characteristics into any process-based approach to
mediating futility disputes. First, the best way to handle futility cases is to prevent them; in this way, process-based approaches
should be proactive.® Second, process-based approaches should be goal-oriented; this will support futility judgments insofar as
both the means and ends enter into the conversation explicitly. Third, process-based approaches should be inclusive in order to
maximize the viewpoints of the goods considered as well as expanding access to the evidence-base.® Fourth, process-based
approaches should be communicative both substantively as well as structurally. That is, stakeholders should frequently revisit and
discuss the goals and the on-going treatment plan. This characteristic should also reflect cultural and linguistic competency for
patients and providers. Fifth, process-based approaches should be time-sensitive so that stakeholders make and implement
decisions in a timely manner. Finally, process-based approaches should be evidence-based in two ways: empirically (e.g., relating
the probabilities of causing a particular clinical effect) and morally (e.g., evaluating the risk, the quality of life, and the preferences
of patients in the pursuit of the good of the patient). Here, it will be important to recognize that an agent needs moral certitude,

which is not always equivalent to absolute certitude.®’

*2 A single concept of futility need not shoulder the entire burden of the decision. Rather, stakeholders in these processes should consider a
range of concepts while focusing on the goals in order to reach a mutual understanding and shared commitments.

> Spielman also identifies three conditions for collective decision-making about futility: (1) the decision is serious relative to (a) the reality that
the patient’s life will end as a consequence of the decision and (b) there is a significant risk to losing trust in the medical profession as a result; (2)
decision-makers should commit to living within the constraints they place on others; and (3) the public has an opportunity for meaningful
participation. See Bethany Spielman, “Collective Decisions About Medical Futility,” Journal of Law, Medicine & Ethics, Summer 22/2 (1994): 152-
160.

> “Stakeholder” refers to any legitimate participant in the decision-making process where futility is / might be a consideration. Institutions
and states may differ in identifying stakeholders, but at a minimum this would include physicians, patients, and/or their surrogates.

% Anchoring decision-making around goals also suggests that participants use terms carefully. For example, there may be no such thing as
futile care. From this perspective, caring is a characteristic of the relationship between caregivers and patients. However, particular mechanisms
of care may be futile (i.e., medical treatments). This helps patients or surrogates recognize that while medical treatments may be futile, providers
will always give due respect to the patient and protect his or her inherent dignity. Caregivers will never abandon patients simply by identifying a
treatment as futile. In addition, stakeholders should not simply equate hope with expectations; it may be helpful to distinguish between the two.
Distinguishing hope from expectations is a very delicate and difficult process, especially in the context of futility determinations. However when
one holds unrealistic expectations in the place of his or her hope, the result is false hope. Providers should always to try to protect patients’ hopes,
but decision-making should be grounded in realistic expectations. Likewise, the command “do everything” should always begin a discussion
about goals. The word “everything” should always be qualified by what’s feasible and what will serve the mutually agreed upon goals based on all
the trustworthy available evidence.

%1 recognize that there will likely be differences in how one might conduct this open, values-based discussion concretely, especially with
respect to personality differences and cultural differences between providers, patients, and their surrogates.

57 This requires participation of the patient, if possible, (or surrogates on his or her behalf) and physicians.

58 See also, Hamel and Panicola.

> The expansion of the evidence-base occurs both medically through multidisciplinary collaboration and morally through increasing
knowledge of the patient and patient’s values.

A question here of normative importance is whether the agent (e.g., physician) is acting with vincible ignorance (e.g., whether he or she had
reasonable access to knowledge that such a treatment would likely work and benefit the patient).
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There are several questions that remain unanswered and many issues will militate against this view of futility, authority, and
power in clinical decisions involving a futility claim (especially unilateral decisions). Perhaps the greatest impediment to resolving
futility cases is the legal, social, and cultural context in health care that is hostile to values-based discussions at the end of life.
Governments, institutions, and providers may be limited in their ability to effectively address futility until there is significant
transformation throughout society at large. Patients and the medical profession will benefit from such transformation.
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